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i -':: The'expected exponential growth of e-commerce in the near future promises great economic benefits to Georgia.

‘However, Georgia has older statutes in place that were designed for the traditional marketplace that unduly burden or inhibit

-e-commerce. Georgia has also passed new legislation aimed at restricting e-commerce and erecting trade barriers to protect

‘in-state businesses. By limiting competition, statutes that restrict Internet sales lead to higher costs for consumers and mhlblt
the growth of Internet companies in Georgia that.could provide products and services. . : - Cedp

In 1999, Georgia prohibited consumers from purchasing an automobile drrectly over the Intemet from a manufac-

‘turer. A study by the Federal Trade Commission showed that even without taking the Internet into consideration, automobile

“dealer franchise laws like Georgia’s that restrict competition raise prices for-.consumers an average of 6.14 percent. A 6

percent reductnon in the average new car pnce wou]d represent more than $1,400, a considerable savmg to Georgra consum-

ers. v e i

The only dlscemlble purpose of restrictive. state: franchne laws isto protect m-state automoblle dealershlps from
competition. Vehicles bought out-of-state have to be registered locally, giving the state the opportunity to impose and collect
excise or use taxes. Consumers would have the same redress for problems with new automoblles bought directly from.
manufacturers as they have now with cars bought from in-state dealers. B ‘ op :

Another example of anticompetitive policies that stifle e-commerce is Georgna s Prohibition-era hquor 1aws The
statutes create a three-tier structure that protects a monopoly controlled by a small number of wholesalers, who siphon off 18
-percent to 25 percent of the cost to retailers. This increases prices for,consumers, hurts producers such as small to mid-size
wineries, and makes liquor distribution the most expensive in the packaged-goods industry. Georgia prevents‘ consumers

from buying directly from alcohol producers over the Internet (with some.exceptions) and prevents new companies like
~Internet grocer Webvan from delivering wine and beer directly to its customers when they place orders. Georgia consumers
*can order wine from out-of-state. wineries but only if such wines are nor available in Georgia and the state permits only a

!

. hmlted amount to be shipped in any year.

* There is no public policy reason that producers should not be able to sell dlrectly to retallers or to the pubhc whether
;.over the Internet or through other traditional sales methods. Direct shipments to minors can ‘e‘a‘s_lly be limited by requiririg
“delivery companies to check the identification and age of consumers receiving such deliveries. Georgia’s law on out-of-state
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sales limits the ability of Georgia’s own wine industry to sell in other states because of recipfbcity laws. Th'e,prohibition' on

in-state shipments unless a consumer was physically present at the winery when the wine was pur;chasedilimits_‘thq'ability of
‘Georgia’s wineries to increase their market within the state. Removing these restrictions and allowing Internet sales would

be an important expansion of the wineries’” market reach, helping the growth of Georgia’s wine industry and providing

~ consumers with greater choice. - . , ' B
" Statutes preventing Internet sales should be eliminated both to help Georgia consumers and to encourage the growth
of e-commerce in Georgia. An open, competitive market will help strengthen and improve Georgia businesses and the state’s
“economy and be a benefit to consumers. , S e

Internet-related companies are predicted to contribute more than $850 billion to the U.S. economy this year. Business-to-
consumer e-commerce reached $33.1 billion in 1999, representing 1.4 percent of all retail sales.! By comparison, the Boston

’ Consulting Group estimates that business-to-business e-commerce will grow by 33 percent per year, reaching $2.8 trillion by
©'2003.2 When'it comes to high technology, Georgia is doing very well: it is now the fifth fastest-growing state in the U.S. in
' ‘high-technology jobs, having moved from 13® place in 1993 to 11" in 1998 in total high-technology'employment.- "t

E-commerce is a marketplace without borders that crosses state lines (and international boundaries) literally at the

click of a button’ The “New Economy,” as the e-commerce marketplace is being termed, is growing so quickly that many

state legislatures have not even begun to cope with the changes in commerce that it is causing. Some states, including

Georgia, have older statutes in place that were’designed for the traditional marketplace that unduly burden or inhibit
- e-commerce. ‘ PR B ; : R . 3
't State legislatures have also passed new protectionist legislation aimed at restricting e-commerce and erecting trade
 barriers to protect in-state companies and middlemen: State attorneys general have also filed lawsuits against some e-com-

‘merce companies to prevent sales in their states. In areas ranging from interstate shipment of wine to the Internet purchase of
~ ‘automobiles and pharmaceuticals, states are attempting 10 stop or limit e-commerce: for reasons that are often:far:removed

from any realistic concern for the safety of their citizens or the protection of consumers. This is a shortsighted policy: itis the .
- relatively-unregulated nature of the high-technology industry that has helped fuel its high growth. Although the technology

that is driving the information revolution is generally available in world markets; the U.S. economy has achieved greater

gains from'it than other countries'in part because of “a pro-competitive regime of regulation”-and af‘financia] ‘system and

‘business culture prepared to take risks.”. =~ - ¢ Srre e R omsil by el
By limiting competition, statutes that restrict Internet sales lead to higher costs for consumers and inhibit the growth

~‘of Internet companies in Georgia that could provide products and services:in these particular markets. Rather than changing

‘to'adopt this new technology, certain businesses are persuading elected officials to restrict Internet commerce. As IBM CEO
‘Louis Gerstner has warned, the United States and other world policymakers should take a time-out before installing regula-
tion that could chill the growth of e-commerce.’ - oo e R S D s
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- In 1999, Georgiaiunfqi'tuﬁate]y jo'irie‘dé number of Othéfi.Statésiin péssing a‘law thai‘- prevents céhéume'rs from
‘purchasing an automobile directly over the Internet from a manufacturer.® Although'O.C.G.A. Section:10-1-664.1 does not

refer directly to the Internet, the law states that “no manufacturer-or franchisor shall offer to sell, directly or indirectly, any

“new motor vehicle to a consuimer in this state” éxcept through a Georgia dealer. There are additional restrictions in the statute
 preventing manufactuters from owning dealerships and making it difficult to franchise new dealerships, but the clear intent

* is to prevent direct sales by manufacturers to consumers — including Internet sales.” To date, there is:no report of anyone .
‘suing in Georgia to overturn this law as a violation of the commerce clause of the U.S. Constitution, although when he

‘reviewed almost identical language in a South Carolina bill; Charles Condon, South Carolina’s Attorney General; ‘concluded
that restrictions on Internet sales would “undoubtedly be struck down by a court as violating the commerce clause” as would
the provisions prohibiting manufacturers from operating a dealership.* There are suits proceeding in Texas and Arizona
‘against similar laws; a Texas federal district court recently upheld the Texas statute although Ford Motor Company “has
appealed to the Fifth Circuit.’ S « S G T e e
" Regardless of its constitutionality, there are no substantive public policy reasons for such a restriction. The automo-
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biles delivered by Ford or General Motors to a Georgia consumer directly would not be any different than such a.vehicle
‘bought at a dealer. The only difference would be the possibly lower cost to the Georgia consumer which should be:the first

consideration of the state’s policymakers. A study by the Federal Trade Commission (among: others)-showed that even -
‘without takmg the Internet into consideration, automobile dealer franchise;laws like Georgia’s that restrict competition raise

prices for consumers an average of 6.14 percent!®. compared to states without such restrictions. Since the national average

retail price for a'new ‘car'in' 1999 was $24,450,a 6 percent reduction in car. prices would represent more than $1 400, a

consrderable savmg to Georgia consumers." - i : RN R R R - s ;

- Automobile dealers -argue:that these restrictive franchise statutes, Wthh were passed in the 19405 and 19505 are
needed to prevent ‘abuses and oppressive acts’ by manufacturers. However, there is no evidence of “abuses” by manufactur-
‘ers that cannot be corrected through private contracting or civil actions prosecuted in our judicial system. Dealers are already
protected by the Federal Automobile Dealer Franchise Act that prohibits manufacturers from acting in bad faith in comply-
‘ing with or terminating'a franchise agreement.'? Further, in a study by.the Florida Office of Program Policy Analysis and
Govemment Accountablllty of Florida’s regulatory program; which is the most extensive in the nation, not a single instance
-was found in which a manufacturer had been fined for program violations.!> The Flonda report cited only one successful
“lawsuit by a’ dealer against a ' manufacturer for a violation of the Florida law. . . ..©: ST : :

The only discernible purpose of restrictive state franchise laws seems to be to protect m-state automoblle dealershlps

-from competition and from havmg to adapt to changes in the marketplace over the past 50 years. This trade protection has

~served dealers well: total revenue for new car dealershlps reacheda record $608 billion in 1999 and dealershlps reached
record proﬁtablllty levels.™ : G
* There is no compelling governmental intérest in protecting the 602 exlstmg dealerships in Georgla'5 from competl-

“tion or providing restrictive franchise laws for one particular:industry. Such restrictions do not exist for other;industries

where manufacturers may have as muchior.more economic power over retailers than automobile manufacturers. These

statutes create a dangerous legal precedent that could be used to restrict other Georgia manufacturers. According to an auto-

retailing expert at the Consumer Federation of America, “dealers are using old franchise laws to inhibit new. and creative

“ways to sell cars, and most of these new and creative. ways are in consumers’:interests.”'s. As the Florida report concluded,

“the proper level of competition between vehicle dealers should be determined by the free market rather than government

-regulation.” This is not to imply that consumers should not continue to purchase automobiles from dealers. However, they ...

should have a choice, especially if such choices may lead to cost savings in making such a major purchase. R

' ~There is no argument available to opponents of direct sales that Georgia will lose tax revenue. Vehicles bought out-
of-state have to be registered locally, giving the state the opportunity to impose and. collect excise or-use taxes during the
registration process. :

Consumers would have the same redress for problems with new automobiles bought directly from manufacturers as

“they have now with cars bought from in-state dealers. Given their extensive business contacts throughout the state, there is

no question that automobile manufacturers selling directly to consumers would be subJect to the Junsdlcnon of Georgla
courts and consumer actions under the state’s lemon law."’ TR : » o
It is clear that in passing this change in the automobile dealer franchnse law there was no concem over 1ts effect on

-the prices paid by Georgia consumers. When a superior court is reviewing whether a new dealership can be established in the

“relevant” market area of an existing dealer, for instance, the law states that the “financial impact may be considered only
-with respect to the existing dealership” and not consumers." . - ey ,

- Some automobile dealers and state regulators apparently do not even want consumers to be able to get pncmg
“information from manufacturers’ Web sites. Ford has established a Web site at www. fordpreowned.com that enables.con-
sumers to review information about used Ford cars, including prices, and receive a referral to a local dealership that earns a
transactior: fee for handling the sale. Although this service is available in the Atlanta area, state regulators in Texas:ruled that

:-this Web site was illegal and Ford was engaging in the direct sale of automobiles because it listed the prices of its cars."

- - Dealers who stand in the way of Internet commerce are only going to harm themselves in the long run. They should
join the host of other “brick and mortar” retailers who are adding e-commerce capabilities to the marketing of their products.
E-commerce revenues in 1999 for the automotive category increased greatly (2300 percent) in the United States as a number
of online retailers began to sell vehicles directly over the Internet, although the quality of those sites varies greatly.®® Georgia
automotive dealers should look at this tool as an opportunity to enlarge their market scope outside.of their physical geo-
- graphic area. In addition to direct Internet sales, dealerships have the. ability to offer their sales and service support systems
to consumers as well as test drives. Many Georgia dealerships have already taken advantage of the marketing ability of the
Internet by establishing Web sites: an Internet search for Web sites of Georgia dealers brings up numerous dealerships, and
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'the Natlonal Automoblle Dealers Assocratron has a Web site called DnversSeat com that links consumers dlrectly to dealers ‘

“Web ' sites.2! It is ¢léar that Georgia dealers want to restrict their competltron on the Internet and prevent consumers from
being able to purchase from'anyone other than themselves. - : > . : "

: ‘The dealers’ market is not going to disappear - w1thm five years the Intemet is expected to mﬂuence (not replace)
75 percent of all retail spending:in the U.S., up from 43 percent in:1999. Jupiter Communications predicts that by.2005,
consumers will spend $200 billion at retail Web ' sites and research another.$632 billion worth of purchases on the Internet

‘before making their actual purchases at brick-and-mortar stores.?? But dealers will be left behind in the emerging e-com-
merce world if they do not “leverage the strengths they have that are relevant to the new medium and combine them with new

capabilities.”? As Robert.J. Eaton, former Chairman and CEO of Chrysler. Corporation, told the National Automobile
_'Dealers Association in 1998, for the first time in the history of the: mdustry, “the customer is gomg to control the retail
: system Not the dealers. Not the factory. The customer.”* - !

These restrictions may have a broader impact on Georgia’s economy as well Although Georgla has both a Ford and :
a General Motors manufacturing facility here, it has been remarkably unsuccessful in-recent years in trying to attract new

‘facilities — manufacturers-have consistently bypassed Georgia. It does not help Georgia’s efforts when it implements legisla-
tion restricting competition and direct sales over the Internet by manufacturers and out-of-state dealers. 2 ‘When Georgia
‘policymakers implement such laws, they send a signal throughout the Internet community, where news spreads as quickly as
- ‘the electron, that'Georgia'is a ‘hostile: regulatory ‘environment. This damages the state’s extensive efforts to attract
_“high-technology and e-commerce companies.’'An example of this occurred four years ago when Georgra passed a law regu-
latmg email addresses. , )
.- The Georgia Computer Systems Protection Act?: made it. lllegal for anyone to use an emall address other than the
‘name: of the mailbox ‘owner or to use hyperlmks on Web: pages without the permission of the owner of any included trade
'name, logo, or copyrighted symbol Its vagueness and broad reach could have caused havoc on the Internet, from its restric-
tions on email names to its requirements for Web sites that could have forced Web site owners in Georgia to pull their pages
“off of the Internet: The statute also apphed to interstate communications that passed through Georgia, potentially affecting
~ Web sites and emall users outside of the state. Word of the statute quickly spread throughout the Internet community through
~articles on Intéinet news sites such as CNET. Georgia Wwas ridiculed as-having formed a “cyber-sheriff” and an “Internet
pollce force.” ¥’ The president of a local high-tech firm was. quoted as saying, *‘[t]he law is so poorly written, it’s obvious the
author didn’t undefstand the Internet” and because of this law “Georgia will be viewed as a technological backwater.”
" Fortunately for the state’s efforts to promote itself as a good location fore-commerce compames the statute was challenged
“in federal court and was declared unconstitutional relatively quickly.” : Lot

‘ ! “Another example of anticompetitive pollcnes that raise pnces \llﬂt e-commerce, .md protect certain busmesses at
the’ expense of the public is Georgia’s Prohibition-era:liquor laws. Like many:states, Georgia‘has a three- tiered alcohol
distribution system that requires sales to flow from producers to- wholesalers to retailers.. Most states passed these statutes

“after Prohibition"as tools to combat’ the ‘influx of mobsters into 'the liquor business. No one: senously contends today that

“Miller Brewing Company ‘or Robert Mondavi Vlneyards or the many. family-owned wineries across the country are con-

‘trolled by mobsters. Yet long after the’ end of Prohibition in'1933, the statutes have been retained as protectionism.for a

) ,monopoly controlled by a small number of wholesalers, who siphon off 18 percent to- 25 percent of the cost to retailers,

“increasing prices’ for consumers; hurting producers 'such as'small to mid-size wineries.-and making liquor distribution the

‘most expensive in the packaged goods industry.*: A federal district court-in Texas ruled in February that a Texas statute

: prohlbrtmg direct shipments of alcohol to consumers was a vnolauon of the Consmuuon s commerce clause and amounted to
“econiomic protectionism.>' - S e B : : SRR S e

' Georgia’s laws prevent Georgia consumers from buymg dlrectly from alcohol producers over the lntemet (wrth

fsome exceptions) and prevent new companies like Internet grocer Webvan from delivering wine and beer directly to its
- customers when they place orders. This places Webvanata competmve ‘disadvantage toits traditional grocery store competi-

“tors.*? ThlS year Georgia’ amended its law to allow Georgla consumers to order wine from out-of-state wineries but only if
: such wines are not available in Georgia, and the state permits only a limited amount to be shipped-in any year.” ... .

' ~“There is no substantive public policy reason-that producers: ;should not be able to sell directly-to retallers or to the
pubhc whether over the Internet or through other traditional sales methods. The only argument that wholesalers such as the
~ Georgia Alcohol Dealers Association put forward is that such'sales will allow sales to minors.* Even the National Confer-
““ence of State Leglslatures ‘admits that this is a “red herring.” “This-argument does not explain why producers should not be
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‘able to sell directly to retailers or to own retail outlets. Direct shipments 6ver the Internet to consuimers can easily be limited

by requiring delivery companies to check the identification of consumers recetvmg such deliveries. Thereis no difference
between a retail sales clerk checkmg a consumer’s age on a Georgla driver’s license 'and an Intemet grocer or package
delivery employee domg the same. In fact, Georgia’s new statute, as well as the laws in California and other states requnre
consplcuous labels on boxes contammg alcohol and require shippers to deliver only to adults.® , - ; '

Georgla s statute also requires 'out-of-state producers to obtam a' specra] license and to collect all appllcable excrse
expressed their willingness to submlt to such requlrements L It is Georgra s hmltatrons on dlrect sales that wrll hurt the
state’s collection of sales tax revenues: Internet wine sales are expected to grow from $100 million in 1998 to $3 billion by

~2005, representing 5 percent to 10 percent of all retail wine sales. By limiting the ability of Georgia consumers to purchase
such wines, Georgia is limiting its tax revenue share of the growth of that Internet market. 38 : ,

- These limitations hurt the growth of Georgia’s wineries in two ways. First, Georgia’s limits on out-of-state ‘sales
limit the ablllty of Georgia’s own wine industry to sell i m other states since at least 12 states have reciprocity laws that only :
permit shipments from states that also allow out-of-state shlpments 3 Second, in-state shipments are allowed only to con-
sumers who purchase wine while physically present on the premises of the winery.** This limits the ability of Georgia’s
wineries to increase their market within the state. In-state sales through the Intemet would be an important expansion of the
‘wineries’ market reach. Small producers have a very hard time competmg because wholesalers only distribute a limited

“number of products — and if a. wholesaler does not carry a producer’s wine or beer, the producer cannot sell its products
except to someone who physically visits the winery. As the federal court concluded in Texas, the burden on interstate

“‘commerce is “exacerbated by the marketing limitations of the three-tier scheme in Texas and the explosron of small wineries
nationwide which the wholesalers cannot begin to handle and offer for sale... [M]ost wineries and customers are locked out
from conducting business in most markets, mcludmg Texas.”¥ : : "

: - Georgia’s fledgling wme industry is growing, with' two major wineries, Chateau Elan and Habersham Wmery, and at
least six other smaller wineries now established. Habersham Winery alone estimates that it could i increase its sales a mini-
mum of 25 percent and probably more if these restrictions were eliminated. “ There is no doubt that the - ability to sell drrectly K
to consumers, retail outlets, and the new Internet grocers would help the growth of Georgia’s wine industry and give the -
smaller wineries a way of reaching a much larger market. This would benefit the northern countles of Georgia where these

. wineries are located, increasing employment and sales tax revenues.

C lusi : ,. ; ‘
o State regulatnon that' lmpedes or prohrbrts Internet commerce violates the intent rf not the letter of the Constttutton s
commerce clause, which was.designed to prevent states from erecting trade bamers that lnhlblt the flow of interstate com-
_~merce in a national economy. E-commerce is a growing phenomenon with great potentlal economlc benefits for Georgia.
‘Statutes preventing Internet sales such as Georgia’s automobile dealer franchise and liquor laws should be eliminated both
" for the benefit of Georgia consumers and to encourage the growth of e-commerce in Georgia. History has shown that
f govemments should not try | to prevent new ‘and potentially better, more efficient business practices from bemg used. States
that try to prevent Internet commerce will only harm their economies. Over the long term, an open, competmve market will
help strengthen and i 1mprove Georgia’s busmesses and be a benefnt to consumers and the state’s economy.
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3 H.B. 1273 was signed by Governor Barnes on May 1 and became effective on July 1,2000.

% Karen Lundegaard, “Internet Company Wants Georgia to Let It Bring Its Own Booze,” The Wall Street Jouma] March 1, 2000 page 83

* 35 Claire Nolan, “Internet Raises Questions About States Rights,” January 18, 2000, www.stateline.org.

*0.C.G.A. Section 3-6-31(c)(5); “Ltttle Wmertes Need a Safety Net,” Los An ele Time June 13, 2000.
3 See hitp://www.freethegrapes.org. ST -
3* “Those-Musty Wine Sales,” The Wall Street Jou;nal June 1 2000

I I T IS It SRR A
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. 4 H.B. 1273, Section 2, codified at O.C. G A. Sectton 3-6-32. .
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